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ABSTRACT 

Court trials are formalized disputes in which the 
parties are denied confrontation and have resftrictions placed on 
their rights to tell the story. The rights of telling are part of 
discourse rights, and in the courtroom they a^re circumscribed by . 
attorneys' objections to either the other att'orneys' questions or the 
witnesses' answers. This can be seen in the record of conduct of a 
three- hour misdemeano r trial in which 32 objectio ns were voiced. The 
"^record indicates that most witnesses are rioT^prepared for the degree 
to which their discourse rights will be abrogated in a courtroom, and 
the orderliness of a witness' story can be disrupted, restricted, or 
halted by any of three managers of his story: his own attorney, the 
opposing attorney, 6r the Court. In this trial, the witness whose 
testimony was the longest and was disrupted the least was a newly 
graduated law student prepared for the manner in which her discourse 
rights were to be abrogated. If a trial is a conflict between two 
narratives, each vying for ratification as true, it is the business 
of each attorney to make his .storytellers as believable as possible, 
s Witnesses who know the ruled of cour. trocyn talk can say the same set 
of facts in a very different way and be much more persuasive in 
court. (MSE) 
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TMFIR CIP.CUr'iSCRIPTION IM. TRIAL 

. Anne Orarram Walker 



Introduct ion . ' In a sense, a courtroom trlafl la simply 



the structured' telling of^a. story for reas(|n3 other than 
to| entertain. It Is a cooperatively told ||iarratlve, a 
recapitulation of past exper.lence, told's'eLucjntlally with 

1 ■ ' ■ i" 

the Intent of persuasion, having a ber.lnnljn^ (opening 
statenents), a middle ( presentatipn of evl,'dence), an 
end' (clodlnp; arguments), and In Labovlan terns, a coda, i 
flthe verdict) [Labov ]972]. Marked^ throughout by ] 
evaluation , the story belonfja to the .principal paftfes -j 
the plaintiff and defendant, and moat espec^crlly ?t | 

■ ' I 

/belongs to the plaintiff, whose reason for wantlnr the.| 
/story told Is the roanon for havlnr. the trial at all. ' 

But while the trial can be seen as a narrative, It ' 
is , more than that« It la a narriatl ve^'in-^pair , in which 



two versions of reality conflict, each version hoping?: ; 
for ratification ps true. In other words,' a trial la ^ 
dispute in process of resolution. It is, further, a 
pr'ocesb. carried on at socljety*s hlpihest level of formali- 
zation, bcr.un, conducted, and ended subject to bodies*' 
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■ • I 

of rules both written and unv/r itten , in th^ foi»mal 
surrounds of a courtroom, presided over by a costumed, 
fl'n;u.re of power at wh'pse entrance Into and departure 
from the arena participants must rise. It .Is a dispute 
&o formalized that the vei^ parties whose sturiea ar« 



To''l>T^hear^'^arT""den^^ primal rl{z;ht of 

cbnfrontation, • V/hlle they retain ownership of their 
stories, they must r:lve. their manar,enent over into the 
hands of sanctioned second partl.es (lawyers) who oresent 
them in ritual ways to third parties (.)udp;es and/or . 
lurles) for hearinfc. They are forced, in *other words, 
to hold themselves at a remove not only from th^ir 
stories, and those with whom they are in cohflfctl, but 
because o^ the context of the dispute", even' thol,|:' rirhtn 
o*' tellinpT* are restricted! These rfp;hts cf tellinr; n^e 

part of what I call discourse riPihtSj and durinp; the 

• : ■ * ■' i 

course of a trial, c ircun)?c^iption . of those ripthts., I sup; 



r.eQti appears in the form of objections made by attorneys 
to either each other's questions, or to the. witness » a 
ansvvers • 

- I have used the tern discourse rif^hts, bv which I 
do not, mean to sur:":ent the constitut.lcnally guaranteed 
riPTht (sinp^ular) of free speech, or the rlRht to have 



discourae; rather, I Intend' the terri to mean the psycho- 
loprically nerceived rirhts (nlural) in discourse: that 
is, the rights speal-ers- have to make choices about forms 
discourse will take, choices about ways to carry on a • 
conversation. Some those choices to .be addressed in 



this paper revolve around how to tet3r— a-story ,^ and Included. 
the thre.<*« choices to 1) report what other people in the 
story have said, 2) to characteri^se both people, and 
events,. and ofcourse, 3) t9 set the scene for the listen- 
er, Lab.ov [1972] calls these thlnrs complicating; action, 
evaluation, and orientation, respectively., . The law, 
however, calls them* hearsay, opinion, and not beinp; re- 
sponsive to the question, and each pelves risi to objec-tion. 

■Therefore, while a speal<PBr*s rirrhts of^ tel,llnp" are 
many and varied, a wltneHr,»b are not, and in this paoer 
T v/111 concentrate on only those dlRcourne rlrhtci of 

witnesf^es whojse abroratipns appear as ob.lectlons In the. 

'. , \ 

record of the conduct of an actual trial. After first 

outlininp; my data source, I will discusG briefly some 

of the ''acts about the structure of discourse which are., 

oertlnent to this study, and. will then present mv find- 

.ln«rr,, finally, T will touch upon some oonsiblo innllca- 

tions of those findinr;s t*o the field of law, 

1 *J 
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Data Base . The trial In question v/as k tl^ree hour 
and fiftee.n minute procoedlnr. hold- In a\ Qeheral District 
Court (a Ipwer-^level Jurisdiction)' which Ir^volved . two 
xrimlnal indictment ft bel ng heard at the same tine : a 



misdemeanor, and a felony. The felony indld^tncat was 
dismissed near the beginning of the heading and the 
remainder of the t,iine was devoted to adJudica!^tlon of 
the misdemeanor cha:rge. It »,;as a non-Jury trial, mean- 
ing tfiriat the Judge had to decide. what wcs ai^d what was 
not a fact as well ^s to apply the law to thbse facts.- 
As a microcosm of so-called /bench* trlalU, it was 
nearly complete, with opening and closing arguments 
by both sides, direct and cross examination on eight 
witnesses including the defendant, argunent to\the Court 
(Judge) on motion?, and numerous rulings by the\ Court 
on objections. Since It was an action brought \byl the . 
State, the .plaintiff was'^'in a sense abstract, a\ relpre^ 
sentation'by means x>f the prosecuting attorney of ihe. 
concensus of soc iety • s formulations of sanctioned social 
behaviour. The dependant on the misdemeanor charge was 
a young woman accused, in part, of "actCmg] in a dis- 
orderly manner with the intent to cause a public incon- 
venience, annoyance or alai'm or recklessly creating a 



risk thereof . . . [Dataf. 8 ; 2-51 ' *' 

The circumstances, ^Itered somewhat for purjjoses of 
anonymity, &hich led to ^|the defendant 's arrest" bfegan 
when as . a guest in a hot<flj she\had seen a bug on a 



dintnf^; room olate of food^ , When no satisfactory remedy ' 

V ' \ * 

was pffered her by-trh-e^TnaTii-a-gement , she went"~fr6m"^fiabTe^" " 

' \ < 

to table , warning guests not to -eat their dinners . \ Her 
actions, the State c'ontendljd, resulted in injury t\ a 
bystander, who then swore Oiut the warrant that led io 
the. trial. "As one of two court reporters present at\ 
that hearing, I reported thel proceedings by means of' 
■both stenotyoe and Sony tapes, and subsequently typed! 
a transcript 'from my notes. \That 123-page transcript 
[plus interviews with the presadinr. Judre, both attorne 
|and two witnesses, viewed within the franework of my 
j:eneral exnerienco in leral nrpbeed in/rs , forn the data 
for this study . 



Structuring of Discourse . Speakers choose their dis- 
course techniques based on cultural notions of conver- 
sation in reneral. Of those notions, the ones pertinent^ 
to thl.'. discussion relate to the structure of talk It;^ 
self, situational Influences, and the personal choices 



available to each speaker. Structural characteristics 
of exchan^inf: speech have been extensively investigated. 

by ethnonethodolppjist^ such as Sacks, Schec;lof f - and - . 

.Te'fferaon [1978] whose research demopstrates that for 
American English apealceFFlTPg^rre^ 
ized by turns tA- speak-g B- speaks ,-- A speaks >a-Rali>,- e-t ' - 
cetera), and th^at one party talks at a time. 

That there are levels of or^^anization of t urh-takinp; 
is' evidenced hy the fact that competent speakers make a 
.distinction .between behaviour expected in conversation 
in {general, in which turns are allocated sin^?;iy and 
sel^'-selec t ion can' and does occur, and 'behaviour expected 
in an Interview situation in which turn-selection is 
the ac l-nowledp-ed province of the quest ione*- . 

The mechanism by which an exchrinKe of sneech is 
r^cornised to be,. In Austinlan terns, felicitous, is 
that o^ nrico.*s Cooperative Principle, In which utterances 

are expected to conform to Hricean maxims of Quantity, 

It 

Ouallty, Relation, and Manner: [Grice 19^^73.^ For one»s 
cor:tribut ion to make sense, then, it is optimally exnect*- 

to be an Vn^ornative (and only so) ar>.- ih ncconsary,. 
r.-^oi'dn In truth, relevant to, the ImrneU .1 at o l.v nrecodin^' 
ofrorlnn:, and clear, brief, and orderly. 

6 
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Discourse techniques utilized by speakers also recoi?- 

f • * - 

nize the., influence of situation upon lanp;uap;e. ,As 

Lab'ov 'llOfC]j ^ubln [19(^5], 31om and Oumnerr: [1972] and 

others have shown, the more formal the situation, the 

0 

-formality is the -dep;ree of intimacy perceived by the 
speaker to his hefare'r, and In a study of conversational 
style, Robin Lakoff sur.f',ests that ther.5 are strategies 
available to discoursants based on this relationship 
[Lakoff 1979] . . . " 

There is a f.urther fact about discourse not f^enerally 
addressed in ^he literature v/hich includes a number of 
exoectations of speakers that fall by and larr:^ under 
what T v'il.'. call Tnttiator ^i<-hts. Thos.e are the 
simnle rlo*hts to choope the tJino, nlace, and nartner of 

conversation; to onon, naln'tain, or ciono oncountern; 

'J ... 

to choose physical movement toward or away ^rom the hear- 

% . ^ 

er; to choose the medium of exchanp;e speech or r.esture; 

and finally, to chose t>he tonic. These Initiator Ri^ht.s 

operate with varying, decrees of nov^er d^ependinf?: , of " 

course, unon the social factors. of situation and relative 

particioant status alreadv mentioned, oluo certain dther 

of the constellation of speech features noted "in Hyme.s ♦ 

sociolinf?;uistic model o** communicat ion ■ for which he u"^es 

7 , 
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the acronym SPEAKING [Ilymes 1972: 59]. Applicable In 
trlp:p;erinp: Initiator Rights are E: ends (purpose of the 
discourse); K-: key, or the '?tone, manner or spirit in 
which the act is done" [62]; ^nt these aspects of . . ' 
0: genre, which a.f-e Idenb. t f labl - e as oral i ' dllier Lh ajr^ — ^ 
written (testimony in a trial as opposed to a written 
leR^al brief). Options, then, to utilize Initiator Rights 
are a. function o** the speaker's perception of situation, 
^but the awareness that they exist i-j, X ■sup;p;est , basic 
to discourse st^*uc turlnp;. 

Another Intuitive notion all competent speakers have 
about lanp?uap;e, one which straddles borders of lexicon, 
syntax and pragmatics, is that talk need not be dull. 
Ad.lectives and adverbs exist, in bountiful paradigms; 
a thoup-.ht need not be expressed by an unalterable oraer 
of v/ords, nor in an unalterable' form. If, for examole, 
a question can do the work of a command^ then there are 
choices about. how to express an idea. All of these 
availabilities are features of conversational style 
which I think of as characterisation, and they are essen- 
tial ino:'redrents of an additional component of style 
noted, anonr: others, by TanTien [in press], th t of 
storytellino;, or 'use of narratives by the speaker. 

8 




' All of this' body of knowledpie about discourse and 
its^ttendant rights is, I, s^r^piest , available to all 
competent persons who enter a courtroom as witnesses. 
What is not ip;enerally available is the knowledge of 

indeed, must be abrogated, if the" process of dispute 
resolution under our present system is to proceed 
smoothly. The effe^cts on trial procedure of that lack 
of knowledrre by the wilne3s about the chanpie in what he 
understand? to be <reneral /^^ound rules for talk forn • 
the focufe of the discussion to follow. 
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Discourse P.i.p:htB In Violatio n, Change In ground rules 
bepjlns before the witness ever takes th^ stand, ?'or he 
has- no choice about havlnj^ this* "talk'* at all, I7he.n 
General Speaker becop.es Courtroom V/ltness , should he 
not sho'w up at his appointed time to jj;lve his testimony 
to. the questioner, he Is subject to severe sanction. 
Including; loss of freedom. Once oj\ the stand, he may 
not leave It without the Court's permission. Always In 
the position of responder, he nay make neither the first 
utterance # not the last.. In fact, the close of the en- 
counter Is slp;nlfled by some variation of have no 
further questions of this witness, Your Honor" — a 
disnlssnl by ouestloher not even addressed to the wltnes 
after which the Court will add some version of, "You may 
.«?o . An a witness, he must respond to questions not 
f^esturally, by means of shakers, of the head or shrup:s of 
the shoulders, but orally "for the record," and efforts 
on his part to Introduce a new topic, or pometlmes 
even to embeldlsh the old are often net with the In- 
junction by either attorney or Court to "Just answer 
the ouestlon." 

10 
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Of these ^constraints , those dealing with presence 
and noven(fr)t seem r>enerally to be understood and rarely 
appear In. the record as a problem. It Is restraints- 
on talking;, variances in expectation .about discourse* 
rlpihts, that cause the difficulties. Those attorneys- 
with whom I have spoken on the subject Insist that they 
have prepared their witnesses for what Is to be ex- 
nected; witnesses, however, tell another story, and 
If the number of objections made durlnp; witness speech 
Is any Indication , auu I belleve.it Is, le^ck of famili- 
arity with what is expected of then as speakers Is more 
the norm . 

Dlscoverln/i' a rule Is often a natter of first no- 
tfcinr: Its violation, and this holds triio Tor the educa- 
tion o'' the witne*3S . *Iot all violation.^; oT rjltuatlonal 

ft 

rules o court appear In the record PS formal objections, 
but when an attorney rises fron his seat at counsel table 
In the m.lddle of a question, or answer and says, I object, 
even the least sophisticated witness p:ets the nessafre 
that somothihr; has fone wronr. !Ie may hot, hov;ever, 
understand what that "v'roni." was, and this pu:^slenent 
sometimes expresses itself explicitly. 

11 . 
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The testimony of the first witness to take the stand 

O' 

offers an apt example • During the first flye nlnutes 
of his testimony > five objections had been made by the 
opposing (defense) attorney, three of .them to the wording 
of the question and two of them to ani iriswer . Those two 
cpe not at what Sacks oalls a "possible transition 
relevance point" Ip an utterance [Sacks et al. 1978:15], 
tut at mid-clause, and had the effect of cutting off the 
wltn^fss's speech. After so much Indlcat Ion that a lot 
of things were -olng wrong with this communication process, 
It is not surprising that the wltnesr became confused, 
with the following exchanges resulting. The example 
begins with the occurrence of the fifth objection. 
Data 1^:3-15:2'^ ' . 

Q All right. Can you describe how she was com- 
plaining? 

DEFENSE: I object to how she was complaininp; 
PROSECUTOR: Yeah. 

DEFENSE: 2 I think he^oan testify to Vhnt r,he 
said — 

THE COURT: What she said; what she did, what he 
observed.. Would you ask a specific question, 
Mr. Prosecu^.or? 
PROSECUTOR (resuming): 

Q V/hat did yoU observe about her complaint? 
A. Uh, you mean, uh ' 
a Did you see her talking to Mr. Jones? 
A. Right . , : 

*•.*••• 

G All rlRht, and what happened after that encounter? ' 



K v:e]l, see,. I don't know' how, if you want me to, 
I t?ean, I'm trying to say, you asked ne what 
T sj^w — ^ • 

Q Veah. , . . . 

Clearly, the witness felt frustration at not under- 
standing, how he was supposed to tell his story. 

Courts of law are arenas of. argument only unwillingly 
dramatic, their rules for conduct', de.^igned to keep Inso- 
far as possible the elements of human emotion suppressed 
in the apparent belief. that Justice is best served by 
dry logic and . controlled rhetoric. Fittingly then, in 
the words of one senior Circuit Court Judgei **The language 
of the courts is not designed to have any attributes 
of conversatior;. It* is not intended to b^ 'pleasing, 
witty, thoughtful", or considerate. It is not entertain- 
ment." [DataflO-SSIl] But a witness is on the stand to 
tell his st.ory, and stories, in his experience, are 
marked by those very attributes which the Judge said 
should not appear in testimony. So while a story le . 
undeniably being told, there are severe limitations on 
its telling, as the number and type of objections in 
this trial will show. . 

There were 32 objections made during approximately 
two and a half hours of testimony in this trial, falling 

■.13 
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into throe c.atefnorlea : hearsay, opinion, and non- 

'. . I. ■ ■ 

responsive.. Five of these objections were to the .ques- 
tion, twenty to the answer, and seven were functions of 
the JudEe/ Strictly, speaking, the Judge hearing a case 
does.not make objections; he rules on them (decides 
whether an objection will be sustained'-- accepted, or 
overruled not accepted). However,. Judges have; been 
knowh to sustain an objection never madt. , as in the 
followiap: example: 
Data 6^1 ;2-l2 

Q Did shjft" rema.ln in the restaurant subsequent to 

that? . ' ^' 

A. Well, she- went back to her table, and. I went- 
into the. lounge at that point and it was my 
understanding, that itrwas . 
THE COURT: . Kjustain the objection. 

Only Listen to the question and respond. 
THE WITMRSS: I'm sorry, 

THE COURT: Do not then give a statement of 
your understanding. You cannot testify as to 
what someone else told you. 

As the Court's last comment makes- clear, this is a 

. reaction to a perceived future' violation of the . hearsay 

rule. Briefly, and .very generally, the hearsay rule is 

intended to bar in court report. of statements made by .^^ 

2 

persons who are not there to be cross examined. That 
seems fair enough, but for a lay person, X, who Is used 
to peppering his speech with reports of what he has heard 



ERJ.C 

0 



Y say either to X himself or to Z., it is 'a vqry difficult 
habit to break. Of the twenty 'objections made by the 
attorneys to witness answers In this trial, 13 of thenij 
well over, half, were to hearsay;, and some witnesses had^ 
mone trouble with this change in their discourse • rights 
than others. The first witness^ "for example, haid the 
following problem in understanding the rule, 
Data 12:23-13:8 

ft And what • happened ^then? t- 

A. Apparently they were, f'rom what I could .under- 
stand, they, were offeri'nd} her, uh, gratuity — 
DEFENSE: Objection to What-j-- 

"Sustained, 



offering her — 



THg COURT: 

THE WITNESS: They werp 

DEFENSE:: r-ObJection. i 
PROSECpTOR: '] 
^ Wust what youi Just what you observed, 

A. Okay, \7ell, all right, juh nothing. 

That the witness understood qeit'hcr the codified 
hearsay rule ' nor • the unwritten rule that when* the Coqrt 
says Sustjiined,'. the witness shutsfc up; was shown by the 
witness's attempt to recycle (a rbpetition of, "They 
were offering her") after what he saw as an interruption, 
And as Sacks and others have demonstrated [19ir8], re- 
cycling Is ja perfectly normal repair for a breakdown 
In the turnytaking system we all expect. In concentrat- 
ing on the Interrupti :)n In his turn, an error in commurii.- 
catlon we ail experience every day;, he missed the fact* 
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that the error We^s- a covrt-lmplosed one: hie could not 
say what others had said. 

Actually, It Is surprls Ingl that It took so long for 
defense counsel to make the o|gjj|ectlon J because as he 
himself tJold me In a follow-on lintervl.ew, "Certain words ^ 
trigger objections almost automktlcally . In the first 
portion pf this witness^? answer, by using the word 
'apparently* and the" phraae ^ f x what I could understand 
he gave two early clues that he L going to violate 

the hearsay rule because, as Is cu8to,»ary In structuring 

I » 

past, experience , what he had leajfned frpm other people's 
reports had given him his understanding of what had 
happened. And he had been askecjl: What happened .then? 
As far as he was concerned, he was simply reporting the 
event according to the rules of jtalk he was accustomed to 

Besides expressions like »lt was my understanding, * 
which lead to hearsay objections, others Intimate that 
an opinion Is 'about to be given in the answer or Is b'elng 
called for by the question. Lay witnesses art* .broadly 
speaking, not permitted to express" an opinion, 3 and 
questions, calling for one are ob J ect lonabld . In this 
trial, all five objections to the question were to the 
word 'descr'.be*. The following example is typical. 
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^••ii; c i, ■ ' . ■ ' ■ - ■ ■ ■ • : 

- Data 11:23-12:3 

ft And how, how v;ould. you describe her 'conduct? 
DEPK:JSE: V/ell, I object tor-describe . 
TH:: COURT: ^Sustained. 

When I. asked counsel about his objections to the 

word 'describe'^, he explained, "The other lawyer is 

asking for the witness to conclude something 'because he 

knows what that conclusion is going to be and he wants 

, tn' get that out." [Data 80-33I^B]. Used .^n this sense, , 

the attorney's words 'conclude' and 'conclusion' 

refer to forming an . opinion, "aa the Ju.dge made explicit 

in the following^ exchange. 

Datjiit 17:20-18:6 

Q How would you describe the, the., the way she was 
slpeaking? 

dE^T.MSE: V/ell, I object to the forn of that 
question . 

THE COURT: Sustain the, objection.. 
' PROSECUTION: Your Honor, I think he can state 
the manner in whichphe . 

THE. COURT: Lcertainly may ,. but not as 

far as an opinion is concerned* V/as her voice 
soft., was It heavy, was it modulated as' such? 
Did^ she cry? V/hatever. Certainly not v/hat 
would evince a, uh, an opinion. 

The witness had trouble following all of this. After 

the Judge's explanation for his rulinr, jbhe witness asked: 

. Data 18:7-10 - . ' ' 

THE V/ITIJESS: Should I give' my opinion? 
THE COURT: Mo^ no. Just wait. fo» '^e next question-- 
THE WiTfJESS: Oh. — 

.... • " - - .-^""^'"^rr^ 
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since forming opinions by way of making Jud^-ents 
and* evaluations ils something all speakers do automatically 
and constantly, i\ is not surprising that difficulty 
with this basic discourse ri^gh.t caused a lot of .objections 
on the record. Oplinion objections could be classified 
in 3ociolingui8ticl terms according to Labov's categories, 
of . internal and external evaluation [Labov 1972]. Internal 
f=»valuation has as ojne of its ir^.ny components the con^- 
scious or unconscio\i& use of adjectjives and adverbs to 
let the- hearer knowlhow the speaker^ feels about what 
he is saying,'*'' Obviqusly, a success'ful obj ecticn to • an 
adjective or adverb Idepends largely lon the Judge's 



discretion, and Just 
'objectionable ' words 



as obviously, iif all potentially 
and phrases caused attorneys td 



rise to their feet, no .trial would ever be concluded. 
In the following passage, the .same witness who had Just 
been told to wait for the next questilon, got his que3tio_n, 
and his answer is a good example-.of-'the^ escalation of 
intensity of uescription to the point lat which internal 
evaluation became objectionable opinion. , 



Data. 18:11-22 

r 

PROSECIJTOH:- (resuming questioning)) 

Ci ,A11 right. V/hat was the manner in whic'h she Was 
talking? 



^ V/ell,"she seetned Ijke an irr, uh, a irritated 
consuner. ^And, uh, very, she was very vocal'. 
I 'wo'ildn't say she '.-.•as raucus but. she was verty, 
very vocal, and, uh, Just, uh, vory>, you know, 
.unhappy. .Very conplainlng, very unhappy, "v.'ell,- 
vindictive. I v;ould say vindictive. j-[x] 
DEFKMSE:' ^ Objection'. 

PROSECUTOR: (resuning) 

Ci All r?ght.- V/hat happ med after|.[x] — 

THE COURT:. Lsustain ^he 

objection hpw, Mr. Defense. 

Later on in the trial another witness nanaced to do • 
a io5 with internal evaluiation> before the defense attorney 
finally objected. In this example, even the .use of the 
word .'•descrite' in the question, which had drawn 
four objections from defense counsel earlier, slipped 
through. V/ords which could be considered 'objectionable 
are underlined., . ' • . 

Data 85:1-1^ • . , . 

Ci How would you de_scrlbe the way (.siie] was acting"* 
in the- dining room? 
^. Ar- - - 0 u t r a p; e o u s 1 y . I don't know ho^^ elne to de?Gorlbe'. 
it other t'han-| 

Q' M/hatconductdidyou observe? 

A* V/ell, her conduct was loud and b oisterous , and 
uncontrollable , uh, u nreasonabT e . 5>he didn*t 
seem to have ahy poise" or In ter f^l ty , uh 
DF.FEIJSE: Well, Your Honor, I object to those"' 
characteri zationspand move they be stricken., 
■ ' ^ ■ THE WITNESS: LThese' are my ov/n 

THE COURTi Lsustaln the objection. 

Denying a speaker the rlr.ht to u?5e characterlcation 

is denying hiin his ri^^ht to tcfil a .story In accordc'ince 

with hi 5 expectations . According to Labov, these ' 
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. . • ft* ,),. ' 

expectations aror. that a story will Include, an orientation 
(answering who? 'what? wher^>7 complicating aatlon (the 
plot or what actually happened) , 'result or .resolution , 
and. evaluation (ppint of view) tht'oughout*. [tabov 1972]. 
y, / This ^oint of view may be. expressed .^ot ortly, ^jov-s^rtly;.. 
; by means of the Inte.rna^l evaluation Juat dl^cussejl,-. but 
.nay also bo done .overtl^T^ 'by ;.mA^ans''^of exterp evaluation.; . 
While ijit.amal*^'^^^^ be ao subtle, that It i?i^ 

7 difficult to detect In thte record (aa in choicerdf. word 
order), external evaluation la easier to a.pot. In one 
of Its for'ns, a« ,L<ibov explains I'i, '*The narrator can 
stop the narrative > turn to the listener, and tell him 
: ^ihat the point is." (emphasia ^dded) [1972:371] 

In' this trial , ther^ '-re four examples of explicitly 
telling the point* The ;:Wa$ of the 'easy to spot' # 

variety . • ' 

. -Data 20,6-9 

' Q All right; What did she do next? 

A. Uh, one of the ladles in the party, and I think 
t^.ls Is very important — one of the ladies In 
t^he party, said she^--* 
DH:FENSEt iobjeotion. 

'the COURT: Sustained. Juiit respond to t'he • * 
oues t ion , Mr • V/itness ; 

THE WITNESS: Okay. Weil oh, yeah. The 
party asked her to leave them alone. 

The objection that was made here was to the violation 

of the hearsay ruler can't report what was said. But the 
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Court, aftar sua talning the. ht^arsayVobJect Ion , then" 
addresyed the problem, of a witnecs, characterizinf5...hls 
own testimony as to Its linportaAJC^e^ by^s^^ »'Just 
raspond to jthe -quest Ion . " , . 

The other three ejc^amples of exte^rnal evaluation all 
occurred In the" testimony of pne^^witn^sa, and each drew . . ■ 
'objections fx-om defense counsel . The first instance- 
fallowed hard on the heels of a heai^say objection 
[Da^Va 6^1 :i|-12, pi-ece'dinK] • and the Court had Just said, 
"Listen to the next question." ; . 

Data 6-:li :15-65 i3 . ■ ^ - 

PBdSECUTOR: (resuming questioning) 

Q , Aftcfr the discussion about the check, did" you* 
have occa$ion to see [her] a^fiiln? 

^ ' The next time I saw [her] was about f.ifteen ■ • 
minutes later. I-. was coming — I Ibft the 
lounfje with a dv-ink, uh , for my wife. It was 
coffee, uh,. in my one hand. I walked throujjh 
the dpx>r to tht? dlninc room, and that's when - 
I saw therj a^aln. ' I v/as surprised that she 
was stiXlpln the restaurant, 
DEFENSK;: ^Objection'. 
COURTS ' ^Sustained. " 

In spite of .having been Jumped on simultaneously 

by both counsel and Court for' being 'surprised', the witness 

could not get the messaKe about this kind of sel f-e/.pression 

A few moments and three objections later, he was then 

^'Shocked.*' By this time the witness was under cross 

examination . 
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Data 60-23: 70-1.1 • • 

Q And, and did you elabo/'ate oh that? 

A, Yeah, I • aborated it when I got into the 

well, they turned around and walked away, 

I '.as shocked , 
Q V/ell,pI'm not a?king you — 
■ *A, ' LThat' trail I can say: shocked^ 

THE COURT: ^'11 strike, 

1*11 strike the. comment as far asrbeing shocked. 

THEWITMESSt. U'ell,I'd 

already answered,* 

THE COURT: ^ yne moment' now. Wait for the 
next question. 

Since the questioner was. doing cross examination, his 
objection to the opinion of the witness took the form oT 
a direct reproach ("I'm not asking you"y, and a lot of 
things then happened almost simultaneously. The witnea^, 
although busy Intensifying his external evaluation, heard 
the attorney's 'objection'. The Court heard them both 
and responded by sustaining an objection not formally 
made. In tfie middle of the Court's ruling, the witness 
became impertinent In the eyes of the law by . not only > 
interrupting the Court, \>ut by 'talking back', a breacn 
of etiquette . which brought an immediate reproof from the 
Court. Because of the cospeech^ and latching of 
utterances, this entire exchange took only six and one- 
half seconds, ' ' . 

Another ei^ht seconds and this witness' ran into the 
third typ9-of objection that occurred during this trial, 
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that of non-responsiveness. It is a class of objections 
which, althoup;h not codified as are hearsay and opinion 
objections. Is heard a lot in both trials and depositions 
as the* witness ' s beliefs about rightr of tel?.ing clash 
with what the law sees as relevant or appropriate to . 
dispute processing. In the following exc hange t he 
.witness learns that .his reasons for doing an act are not 
always relevant , . and he learns it from the Court • 
Data 70 :1'U22 

DEFENSE: (resuming cross examination) 

You went over and pressed the eleyatqr button 

for them? Is thqit'what your . test Imony is? 
A* I held, the elevator, because, uh^ — 
Q . ^or them. 

A, I held the elevator, uh, so , |-uh 

THE COURT: tHe.. didn ' t ask you 

' because ' . 

THE WITNESS: For them not for them, no. :Jo . 
For myself, 

, The next witness to take the stand also ran aground 
of the relevance problem, this time his. expectations 
about orientation or setting the scene clashing with ■ 
the Court's notions of a relevant answer* 
Data 86 :i|-13 

Q Did you see [this man] afterwards? 
A. Yes, I did. i 

0. Khat did you .observe about h?m at that point? 
A» V/e]l, uh, I'd 'gone into another room, a third 

room, two rooms away, from where [the defendant] 
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was seated. She was all the way at one end of 
the restaurant. And I thought they had paid 
their check and gone-|«*- 

THE COURT: . Witness, Ll think the 
<i lestion was the appearance of, uh,r[x] --'vf 
THE WITNESS: L The appear- 
ance of [K ] was that ht was . • • 

Objections on setting the s.cene can be analyzed in 
both legul and spciolinguistic terms as not meeting the 
criterion that a response to an utterance (here a question) 
be hefard as being relevant (Orice's maxims of QuartLty 
and Relevance), and the legal view no doubt lays the 
foundation for the objectionable nature of beginning an 
answer with an introductory sort of frame.^ An earlier 
witness in this, trial used this same fr'aming device, 
and had run into the same type of trouble with the Court. ^ 
In the following example, notice also the difficulty 
the witness experiences with Initiator Rights. Not only 
ar# his turns broken into by the Court, but for the 
second time during his testimony on the stand (see Data 
18:7-10) he is told in effect not to speak until spoken 
to. ' 

Data 19:1-10 

PROSECUTOR: (resuming questioning) 

Q . What' happened after this account of this, table * 
you Just referred tot 
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K Uh» okay, let me get She went up to the 
table and said, Don*t eat here, the bugs — > 
and. the people askedrher 

THE COURT: don* t ^think we ought theno 

to be repeating the testimony. 

THE WITNESS: Okay, [x] All right. ^Well, okay, 
THE COURT: Lv/ait for the 

next question, sir. 

When the Court broke in with his comment on repetition 

he referred to the faQt that this was the fifth time the 

witness had used virtually the same phraseology.. When Z 

wheokedthe transcript, I found that eich time this *story* 

was told, it came after mn interruption In the witness's 

narrative flow, and the fact that his answer in the above 

extract begins with an Incomplete request to be allowed 

to pick up the thread of his tale leads me to balieve 

that he was, in effect, resetting the scene for hi^eelf 

and his hearer so that his answer would make sense. A 

story without sense, after all, is not a story worth 

telling. 

Summary . I began this paper by sucgesting that a trial 
can be viewed, both in, structure and in content, as a 
narrative-in-pftir, two versions of a story conflicting as 
third, listening partiest attempt to resolve a dispute. 
I now suggest that much of the disruption, of the orderly 
conduct of a trial can be explained by this view. 
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Disruptions objeotlona occur as one belief about 
storytelling clashes with another.^ I'ost witnesses who- 
appear on the stand at trial are there for the first time, 
and while a first-time witness may expect, that because of 
the formality of the situation he is going to have. to 
alter both his behaviour and h\s speech in some way, he 
Is not prepared, I submit that the data shows, for the 
degree to which his rights of telling tales are about to 
be "chaLhged. If the witness is not prepared , then , -for 
the new style of telling which the forum der.ands , the 
orderliness of. his story can be disrupted by any of . the 
three managers of his* tale: his own attorney, the 
opposing attorney, or the Court. Freedom to tell in 
one'a own way can be' and is controlled through decinions 
made by even friendly que8tioner.s about length of answers, . 
for instance. "I tried" to Just let .it Tlow, but .they 
v;ouldn't l,et me." said one of the v/ltnjesses in this trial 
[Data 80-33W1]. It can be restricted at any. time at the 
discretion of the Judge who is hearing the case. And, 
as this pap^r has focus.ed upon, one's tilling can be. 
abruptly halted by objections from the. other side. 

In. this trial under study, with Its 3.2 such objections., 
every witness but one experienced some degree of difficulty, 

26 • . ■ ' 




and. the exception v;as' on the stand for only a minute\and 
a half. Of six other witnesses, three of them to--- 

/jether accounted for l2 percent of the objections made,' 
a fourth witness draw 13 percent., and the remaining two • 
accounted for another whopping 72 percent . Viewed in 
terms of percentage of objections to the numbers of 
answers given by each witness, these last three mentioned 
had the highest proportions of trouble restructuring 
. their habi ts of telling to. conform to We rules of the 
oourt:'^7 Q^j^^ their problems were equally divided between 
the hearsay and opinion rules Ap.pendi3^ B sets out 
these statistics for those readers ^who are interested. 

T'.e renialning 3 percent of the objections belonged ' 
to t\}a eighth witness, the defen'dant. She, like the 
others, was appearing on a .stand for the first time, 
but^ onv,the record, her testimony showed some striking 
differences. First , in. Spite of the fact that she. 
t.estiTled 'lofiger than any other witness, there was only 
one objection to her testimony. Second, the objection 
was to hearsay, not opinion, yet this witness was 
defending herself. ar*ainot the stories-of six adverse 
witnesses who had Just preceded- her on the stand, and 
it. might have been. e3?pected that she would rui:i Into 
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•opinion' trouble as she 30Uf;ht to make her version more . 
believable thari' theirs. Third, the one objection made 
was the only one not sustained by. the Court. And fourth, 
most Interesting to me, while the other witnesses . Rave 
some narrative-type answers that ranged in length from 
'70 to 180 word^, this witness had one answer alone that* 
consisted of 1,130 words, lasting almost six full minutes ^ 
without a sinr.le sound issuing from her own attorney 
from the prosecution, or from the Judp;e. She was the 
only one', in other words, who was permitted to testify 
in truly narrative fashion, the on?.y one to approach 
a successful courtroom style * The reason for her succesa 
was, I sugp.est, that she. alone among the witnesses was-r. 
prepared, in spite of her personal investment in the cace, 
for the manner in which her discourse right? were 'about 
to be abrogated. For besides. being the defendant , ^she 
was also a newly graduated law student* She krtew the 
rules for. working^withln the system! 

I mplication s. What is it like not to be able to work 
within the system and not quite understand why? How 
does abridp^encnt of expected rights of telling affect a 
witnesi.on the stand? What does it feel like to have 
someone else manage your story? Every answer I have 
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gotten- from witnesses I have interviewed , including the 
two connected with this trial with whom I was able to 
talk, used the. word 'frustrating.* Every one I spoke to 
(eVen experienced witnesses) also .admitlted to being 



nervoiXs as well 



1 



because of the formality of the court, 
the at-raln oT wkntlng to remember to say everything 
thought of before, the acknowledgement that they were 
involved in a di.spute and had to defend' their version. 
But the aspect frustration, of not being allowed to 
tell their stories in the way they wanted to, was the 
theme that appeiired over and over again.; As one witness 
in this trial* cc mplained, "Maybe I didn'V make myself 
clear* I had acmething to add and thought they'd ask| 
but they didn't.*^ [Data 80-.33W2]'. Another wltnesa, 
whose telling was interrupted by both cpMnsel and Court, 



said, **I wasn't 
testimony' wasn ' t 



as eloquent as . I could have been. The 

i 

as thorough because of tjhe format 



And on the subject of cross -examination , he added, 
"Attorneys can buestion^ you and demand answers that 
can set the scene different ways.- A witness has no ' 
opportunity to say, *-Hey wait. You're p'uttlng things 
in a different wpy.'" [Data 80-33V/l]^* . 

Of course, op crops examination, this is precisely • 

I * .■.■«■' 

the aim of an attorney in our system who wishes' to insist 
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on hia ovn version of . the * truth.* But the pririary 

ft 

talee in trials are told on direct exavihation, and 
it is to the advantase of the questioner on direct to 
present his witness in the best possible light. It 
is difficult to do that with a first-tiae entrant into 
a fornal arena of eon test Who, in. addition to nervousness, 
feelif frustration .as he runs into rules of speaking he 
Uoean't understand. It nay not be so difficult, however, 
if only one of those factors — knowing the rules of 
speaking — is altered, as the intriguing example of the 
law student^defendant suggests. 
* If a trial is, as I propose, a conflict between two 

narratives, each vying' for ratification as true, it is 
then the business pt each attorney to make his story- 
tellers as believable .as possible. Other factors aside , 
^ witnesses who know the rules of talk handle their 
language better, and as one Judge whom 1 interviewed 
on the subject of discourse rightii of witnesses told me, 
"A witness who handles language well can say the same 
set of facta but in a vastly, different way to a 'Jury 
or to a Judge* [We] are not immune to capable argument.** 
[Data 80-3311]. There is a lesson to be learned there 
somewhere . 
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^ 1, In the interests of anonymity, all identifylrip; data 
have been changed, and "Defense," and "Prosecutor"* 
have been substituted for the attorneys' nanes, and 
"Ifr. Vitness^ is Substitut^sd for actual surnanes. 
In transcripts, the Judge is referred to as THE COURT.. 

For transcription devices, see ilppendix A. ' ■ i 

2. Rules of Evidence for United States Courts and Magis- 
trates, Article VIII k Rule 801. Hearsay. 

3. Federal' Rules of Evidence, Artlele VII, Rule 791. 

ft. Cospeech is ny term for any instance of simultaneous 
speech, without regard for cause or effect. See 
Halker 198O. Latching is Schenkein's term [1978] 
for no intraturn pause. ■ . 

5. It could, as well, have something to do with the 
Court's responsibility to conduct a speedy trial as 
laid otit in the Federal Rules of Evidende , pule 611. 
Mode and Order of Interroratibn and Presentation. 

Control by court* The court 3*haII exercise reas- 
onable control over the mode and order of interrof:at«- 
inf% witnesses and presenting evidence so as to (1) 
ma^e the interrogation and presentation effectiye for 
. the ascertainment of the. truth, (2) av oid needloss 
• consumbtion of tine and (3) protect witnesses f rom , 
harrassment or .undue embarrassment, ** (Underlining,, 
added.) . ^ 

6. Objections are of course functions of the attorney 
who is not doinr: the questioninr and will vary accord-* 
ing to the ^personality , skill and intentions of the 
lawyer involved, as well as beinc influenced by the 
nresence/absenee of a Jury. I am In process now of 
i^athcrin^ data on the effect of a JuryVs presence on 
the number of objections nade durlnr a trial. 

.7. They also innresaei me personally as being the nost 
combative and the ^ one emotionally involved in their 



31 



33 



testimony; Since all throe* v;ere bystanders to the 
event v/hlch occaslonod the mlsdenoanor charf^e , that 
In Itself was somewhat surprising, 

3. Had all the infractions been objected to, this division 
would have shifted. sllKhtly in favor of opinion. One 
witness sald^ for example, "She wanted attention, I 
think.". [Data 50!?1], while another commented that the 
defendant was talking In' an "obnoxious.'* manner [Data 
15jJ>?1, neither statement drawing an objection. * • 

Both' attorneys tol.d me that they had not prepared 
their v/ltnesses In. terms/of protocols. • 

It Is Intrlf^ulng to note that although she was found 
Rullty as charged, imposition of the sentence v:as 
suspended for three months with the charge to be 
dismissed if at that, time she had been in no more 
trouble. The case was in fact dismissed at the end 
of that time. 
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APPtDNDIX A. 
TRANSCRIPT HOTATION 



The following a comp: latlon of various, notation 
systems but It Is closest to that of the section on 
Explanation of transcript notation Iri Jim Schenkeln's 
Studies In the Organl zat Ion of Conversational Interaction 
(1978). [ ■ '. ■ 



Data reference: 
thrduKh ten. 



19:1-10 refers to P4p;e'19, lines one 



^ Indicates cospeech 

^ Indicates latching 

Punctuation markings: r ' ■ '■ 

, Unneasured intonation pause sifthalllng continuation 
Sentence-f Irrttl intonation 
•? Rising Intonation 

Unfinished utterance ^ . ' 

m No break ~ln utterance stream 

example: Q Do you think It would be^possible = 

-A. 4 don' t think so 

0 m for you to ident 1 fy this? 
Brief unmeasured . pause in utterance ■ 
. .-T Portions of utteranceCs) .omitted 
[x] Indecipherable utterance 



APPKNDIX B. 
DISTRIDUTIOM OF OBJECTIOMS* 
.AMONG V/ITMEf5SRS 

<} 



Not 

V/ltness Hearsay Opinion Rcf^oonsive Total 



A 


5 


■■5 ' . 


2 


12 (38S) 


B 


' 1 






1 ( 3S) 


C 


h . 






1 ( sr.) 


D 




2 . 




' 2 ( 6%) 


E 


5 • 


5 


1 


11 03^*^) 


F 


2 


1 


1 


n (13-1) 


■'" 0 • 


1 






1 ( 


H 










Subtotal 


i5(^7r;) 


13(^1«) 


^ ^(120 


32(100«) 



APPENDIX C. 
ANSWER LENGTH ■ DISTRIBUTION 
AMONG WITNESSES 



Witness 


A 


B 


C 


D 


E 


P 


: a 


H 




Percentapte 




















Short Answers* 


81 


80 


70 


58 


75 


. 57 


^5 


78 




Longest Answer 


70 


160 


70 


110 


180 


180 


1150 


^ 70 





•Twenty words or, less. 
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